LaserLight Networks Inc.

Notes on NDA


MUTUAL CONFIDENTIAL

NON-DISCLOSURE AGREEMENT

BY AND BETWEEN

ABC, Inc.

AND

XYZ
This Confidential,  Mutual, Non-Disclosure Agreement is made as of the 15th day of April, 1111 by and between XYZ and ABC, Inc., hereinafter sometimes referred to collectively as the “parties” and each individually as a “party” to this Agreement.

WHEREAS, the parties to this Agreement desire to disclose certain proprietary information pertaining to the following: joint scientific pursuits and pursuit of any agreement that may facilitate joint prototype and product development in the areas of sample1, sample2, and sample3.

NOW, THEREFORE, the parties hereto agree as follows:

1. For the purpose of this Agreement, “Confidential Information” shall mean any information and data of a confidential nature, including but not limited to proprietary, developmental, technical, marketing, sales, operating, performance, cost, know-how and business information and computer programming techniques relating to spell out details.

2. The parties agree that the sharing of Confidential Information with one another is for the purpose set forth above and for no other purpose.

3. All Confidential Information exchanged between the parties pursuant to this Agreement:

(a) shall not be copied or distributed, disclosed, or disseminated in any way or form by the receiving party to anyone except its own employees or consultants bound by the terms and conditions of this Agreement, who have a reasonable need to know said Confidential Information, and only for the purpose set forth in this Agreement;

(b) shall be treated by the receiving party with the same degree of care, but no less than a reasonable degree of care, to avoid disclosure to any third party as is used with respect to the receiving party's own information of like importance which is to be kept secret;

(c) shall not be used by the receiving party for its own purposes or any other purpose except the purpose set forth above, except as otherwise expressly stated herein, without the express written permission of the disclosing party.

4. The obligations of paragraph 3 shall not apply, however, to any information which:

(a) is already in the public domain or becomes available to the public through no breach of this Agreement;

(b) was lawfully in the receiving party's possession prior to receipt from the disclosing party, as evidenced by the receiving party’s prior written records;

(c) is received independently from a third party free to lawfully disclose such information to the receiving party; or

(d) is independently developed by the receiving party—without the benefit of any Confidential Information, as evidenced by the receiving party’s written records.

5. Confidential Information shall not be deemed to be in the public domain merely because any part of said information is embodied in general disclosures or because individual features, components or combinations thereof are now or become known to the public.

6. All Confidential Information shall remain the property of and be returned to the disclosing party (along with all copies thereof) within thirty (30) days of the receiving party’s written request therefor.

7. Unless otherwise mutually agreed in writing, the receiving party's obligations hereunder with respect to each item of Confidential Information shall terminate three (3) years from the date of the receipt thereof by the receiving party.

8. Either party shall have the right to refuse to accept any information under this Agreement and nothing herein shall obligate either party to disclose to the other party any particular information.

9. The parties hereto agree that no warranties of any kind are given with respect to Confidential Information disclosed under this Agreement as well as any use thereof, except as otherwise expressly provided for herein.

10. Neither party shall have any obligations to enter into any further agreement with the other.  It is understood that no patent, copyright, trademark, or other proprietary right to license is granted by this Agreement.  The disclosure of Confidential Information and/or  materials which may accompany the disclosure shall not result in any obligation to grant the receiving party rights therein.

11. This Agreement shall be effective as of the date of the last signature set forth below.  This Agreement shall automatically terminate three (3) years from its effective date, unless sooner terminated by either party on thirty (30) days written notice to the other party.  The rights and obligations accruing prior to termination as set forth herein shall, however, survive the termination as specified in this Agreement.

12. Each party warrants and represents that it possesses all necessary powers, right and authority to lawfully make the disclosures subject to this Agreement.

13.
This Agreement shall be governed and interpreted in accordance with the laws of State of     . In connection with any disputes that may arise hereunder, each of the parties hereto irrevocably and unconditionally agrees to invoke and/or submit to the exclusive jurisdiction of any United States Federal or State Court sitting in the City of _____.
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized representative on the dates specified below.

ABC, Inc.
By: 
_____________________________________________

By:
Name
Title:
Vice President, Technology


ABC, Inc.

Address 1

Address 2

Date:


XYZ
By: 
_____________________________________________

By:
Name
Title:
President


XYZ

Address 1

Address 2
Date :

NOTES on Non-Disclosure Agreement

· Items in RED are specific to the agreement.

· The best way to protect data is to not disclose it at all. As this may be impractical, the next best thing is to be restrictive and precise about what is being protected and leave out extraneous, unrelated, and broad areas.

· It is important to specify both the Technology or technical info that is to be protected and the Areas for collaboration. These are commonly left out – companies rarely exchange information on everything, so the more explicit, narrower, and restrictive, the better the agreement.

· Example: ABC Company has certain technology it wants to protect in Wireless Gamma-Ray Communication and the areas it wants to collaborate on with XYZ Company are only for the purpose of writing a proposal in response to DoD Sol. Number ZZZ.123-000. ABC contributes information about its new design and XYZ contributes information about its fabrication process to the proposal - nothing else is included. If they win the contract, additional agreements will be necessary anyway.

· With rapid product development cycles and ever new technologies appearing, 3 years is the canonical expiration time - it should not be longer but could be 1-2 years if necessary.

· Identify clearly the respective locations of each party, not everyone is within the same state (or even country). The region where law applies usually defaults to the party originating the agreement, but it does not have to be this way.

· If ABC is the originator of the agreement but XYZ feels it also has proprietary and valuable data, this should be acknowledged, as this is a Mutual Confidential Non-Disclosure Agreement. Neither side should enter any agreement feeling it is favorable to one side.
· There is a tendency at first sight meetings to immediately insist on an NDA. This implies basic mistrust by one side of the other. 

· Just because a company believes its technology is red hot and worthy of protection does not mean the other party has to accept the NDA. The NDA should come up after both parties think there may be some business reason to collaborate and then only if information or data must be exchanged to enable the business to be carried out. Without the business side, always fuzzy and not well thought out at this point, data are immaterial. If there is no real reason to accept proprietary information at this stage, don’t assume responsibility for it. Each side should be able to describe its contribution to a business pursuit without immediately getting into proprietary technical details.

· Many data items believed to be proprietary are in fact not - patents come to mind. If a company has filed for and received a patent, a measure of legal protection is already granted. There is no point in placing the entire patent application in a plan and marking the plan “Proprietary”  then seeking an NDA to review the plan.

· As a rule, Venture Capitalists will not sign an NDA to review a business plan.









To comment, ask questions, or to suggest changes/additions, send an E-Mail:

dwonica@laserlightnetworks.com

